How to Counteract the Anchoring Effects of a
Plaintiff’s Damages Request
By Christina Marinakis, JD, PsyD, Jury Consulting & Strategy Advisor
Question: How did the jury arrive at the decision to award the plaintiff $20 million in damages?
Actual Juror #1: We came up with a percentage approach, and that’s what we all discussed.
We started with what she was asking for—$80 million, which seemed like a very high amount—
and went down and down from there.
Actual Juror #2: None of us had been on a jury before, so we had no idea where to start.
What’s a life worth? It would have been nice to have some precedent to go by, but we didn’t.
So, we started with what they gave us and then took a percentage.

These conversations, which I had with two jurors following a surprisingly large plaintiff’s verdict, are
not unlike what we often hear when observing jury deliberations following mock trial presentations
or when interviewing other jurors post-verdict. Jurors are often at a loss when it comes to
determining what constitutes fair and reasonable non-economic damages. Lawyers, who are
constantly privy to plaintiff demands, settlement values, and jury verdicts, sometimes forget that
most jurors have no references aside from the jaw-dropping figures they hear in the news.
Indeed, as another juror explained post-verdict, “Since trial, I’ve learned there are many
lawsuits related to this product, and our damages award was on the high side—to say the
least—but we didn’t know what the norm was. All we had to go by is what the plaintiff was
asking for.”
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Anchoring and Adjustment
Years of experience talking to jurors and watching them deliberate have taught us that the
amount they award in damages (after finding for a plaintiff) is almost always influenced by the
amount of the demand. In psychological terms, we call that “anchoring.”
Anchoring and adjustment is a psychological heuristic that
influences the way people intuitively assess numerical
estimates. When asked to come up with an appraisal or
estimate, people will start with a suggested reference point
(i.e., “anchor”) and then make incremental adjustments based
on additional information or assumptions. Academic research
shows that these adjustments are usually insufficient, giving the
initial anchor a great deal of influence over future assessments.

Anchoring and adjustment is
a psychological heuristic that
influences the way people intuitively
assess numerical estimates.

In a jury deliberation setting, we see this all the time. Consider this exchange between mock jurors:
Juror A: “What was it they were asking for—50 million? That’s ridiculous. No way.”
Juror B: “What’s fair then? Half of that? 25?”
Juror A: “That still seems a little high. I’d cut that in half—make it an even 13.”
Juror C: “Yeah, but you have to figure the lawyers are going to take at least a third of
it, and another third will probably go to taxes, so you need to bump that up. I’d say 30
million, that way he’ll end up with 10.”
Juror A: “30 million still seems a bit high to me.”
Juror B: “But that’s still a lot less than what he’s asking for.”
Juror A: “Okay, I can go with 30 million.”
These jurors, who thought they were being tough on the plaintiff by awarding “a lot less than
what he’s asking for,” still rendered a verdict that would be eye-popping for many of us. Had
the plaintiff’s attorney only requested $30 million, it is very likely the jury would have made
similar adjustments and ultimately settled on a figure far less than $30 million. Most plaintiff
attorneys recognize this trend and intentionally call for an exorbitant amount, knowing it’s likely
to inflate the final award.
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So how can defense counsel prevent jurors from using the plaintiff’s request as an anchor? While
there are many strategies, we suggest three methods that have been effective in our experience:

Methods for Countering a Plaintiff’s Anchor
1) Removing the Anchor
Jurors assume that the lawyers know everything about the law, and the same applies when it
comes to damages. Why would a plaintiff lawyer ask for an amount that is beyond the realm of
possibility? Surely, if that’s an amount they are comfortable asking for, it’s because some jury in
the past has given it.
These faulty assumptions lead jurors to defer to the lawyers. In fact, some jurors assume
assessing damages is an “all or nothing” determination; we’ve had jurors submit questions in
actual trials asking whether they’re permitted to award amounts
different from what the parties suggested, and we’ve seen mock
jurors make similar remarks.
Therefore, it’s important to inform jurors that they’re not bound
by the plaintiff’s numbers, that those numbers are completely
arbitrary, and to suggest that the jury give no weight to figures
that are merely requests. We call that “Removing the Anchor.”

It’s important to inform jurors
that they’re not bound by the
plaintiff’s numbers.

Here’s an example of how this can be implemented in closing:
“If a jury finds a defendant liable, the jury must then determine what is fair and reasonable
compensation. That’s what the judge will instruct you. It’s about fair compensation.
The plaintiff’s attorney has asked you to award a specific amount, but that’s just a request;
it has no basis in fact—it’s not based on anything other than what they want. So that
doesn’t mean that if you decide the plaintiff wins, then you must award what they’re
asking for. As the jury, you (and you alone) get to decide what is fair and reasonable, if
(and only if) you think the defendant is liable.
Should you decide my client is liable—although we firmly believe it is not—then we ask
that you come up with your own figure that is fair and reasonable, and give no deference
whatsoever to a number that is merely a request without any basis.”
2) Exposing the Anchor
Psychological research has shown that people are less likely to fall prey to mental processing
errors like anchoring when the tendency to engage in such thought is outwardly exposed.
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In other words, by drawing attention to the fact that the plaintiff’s counsel is attempting to
influence jurors with an anchor, jurors will be less likely to be persuaded by it.
Here’s an example of how this can be done in closing:
“Most people have heard the term, ‘Anchors aweigh!’ When a ship is in the water, a
heavy anchor tied to the boat keeps the ship in place so that it can’t drift too far from the
anchor. What you probably didn’t know is that anchoring is a psychological persuasion
tactic as well. Let me give you an example:
I was at a business conference in Las Vegas and wanted to bring back something nice
for my wife, so I walked into one of those high-end purse stores. The salesman brings
over a bag he thinks my wife will like, and I take a look at the price tag: $11,000! I tell
the salesman, ‘Hey, I love my wife, but that’s just too high.’ He says, ‘Ah! I have just the
one for you, then,’ and he brings over a different one. I check the tag, and this purse was
$2,000. ‘Okay,’ I’m thinking, ‘This is much more reasonable. I’ll take it.’
When I got home from the trip, my wife was VERY happy, but asked why I would spend
so much. I realized I really didn’t know anything about purses and asked her how much
some of her others cost—they were a couple hundred dollars, at most. Then it hit me. If
the salesman had never shown me that $11,000 one, there is no way I would have spent
$2,000 on a purse. That’s just too much, especially when there are many very nice purses
out there for a few hundred dollars. But, by showing me the purse that was outrageously
priced, the $2,000 one seemed reasonable in comparison.
That’s what anchoring is all about. And guess what? That’s what the plaintiff’s lawyer
just tried to do to you—ask for an outrageously high amount and hope you’ll agree to
something that’s maybe a little bit less, but still extraordinarily high.
The plaintiff’s lawyers are trying to drop that anchor far beyond an area of reasonableness,
with the goal of keeping the jury tethered around it. That [$X million] request was an
anchor, aimed at keeping you from drifting too much lower. It can be easy to be lulled
into believing that these numbers must have basis in fact, but they don’t. They’re just an
ask, so it’s important to keep that in mind. Only you, as jurors, ultimately decide where
that anchor touches down; it’s not for the plaintiffs to set it for you.”
3) Lowering the Anchor
Although exposing and removing the anchor have some effect on minimizing damages, we
know that in the absence of competing values for damages, jurors will still often use plaintiffs’
figures as the starting point for negotiations.
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Though somewhat controversial, we sometimes recommend that defense counsel identify an
alternative dollar amount that is fair and reasonable, without conceding responsibility. That is,
in certain situations, the defense should suggest that if there is a finding of liability, the plaintiff
should be compensated for specific damages (and specific amounts) that ensure the plaintiff’s
needs are met—without providing a windfall from the tragedy. By offering a counter-figure (a
competing anchoring point) the defense essentially “Lowers the Anchor” and gives the jury
another starting figure to negotiate from.
You can see how this can play out in the following exchange between mock jurors:
Juror A: “For non-economic damages, what do you all think?”
Juror B: “The plaintiff lawyer said 30 million, which seems like way too much.”
Juror C: “I’m thinking closer to what the defense lawyer said, 2 million. The point is to
put him whole, not put him up in a mansion.”
Juror B: “I think he needs a little more than 2—that doesn’t last very long in this
day and age.”
Juror C: “Okay, what if we bump it up to 5?”
Juror A: “Can everyone agree to 5 million?” [all hands raise] “Okay, we’ll go with 5.”
As you can see, offering an alternative figure gives defense supporters and conservative jurors
something to argue from, effectively anchoring down the ultimate award.
We’ve also learned over the years that anchors are most
effective (and have the most “pull”) when they’re tied to
a factual figure—and the empirical research supports this
observation.1 For example, defense counsel might suggest
“twice the amount of the hospital bills” or “$20,000 for each
year since the accident.” Jurors tend to give more weight to
figures that appear to be tied to evidence than to numbers
that seem completely arbitrary. (This is true for plaintiffs’
requests as well).

Anchors are most effective
when they’re tied to a factual
figure—and the empirical research
supports this observation.

But Does “Lowering the Anchor” Admit Liability?
As I hinted at earlier, offering an alternative damages figure is a controversial technique,
and we often see clients reluctant to do so—in fear that jurors will misconstrue the offer as a
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concession of liability or use the suggestion as a damages “floor.” Years of experience talking
to hundreds (if not thousands) of jurors have convinced me this is usually not the case.
This is especially true with a sophisticated jury and when counsel is clear that there is no liability
(so there should be no damages), but they are providing an alternative calculation merely to
give the jury some guidance in the event they disagree with the defense’s position.
Empirical Research Examples
Rather than relying on anecdotal evidence, we can turn to the empirical research as support
for this technique. Legal professors at the University of Denver and the University of Arizona
studied this very issue.2 Their 2016 published study was a randomized controlled experiment
in which mock jurors were presented with a medical malpractice trial, manipulated with six
different sets of damages arguments in a factorial design.
The plaintiff demanded either $250,000 or $5 million in non-economic damages. The
defendant responded in one of three ways: (1) offering the counter-anchor that, if any damages
are awarded, they should only be $50,000; (2) ignoring the plaintiff’s damage demand; or
(3) attacking the plaintiff’s demand as outrageous. Mock jurors were then asked to render a
decision on both liability and damages.
The study confirmed that anchoring has a powerful effect on
damages; damages were 823% higher when the plaintiff requested
$5 million as opposed to $250,000. When the plaintiff’s request
for damages was low, the defense response had no effect on the
Jurors were more likely to render a
amount awarded. However, when the plaintiff’s demand was high,
complete defense verdict when the
jurors awarded 41% less when the defendant offered a counterdefendant offered a counter-anchor.
anchor than when the defense merely ignored the request or
attacked it as unreasonable. Since plaintiff attorneys are known for being overzealous, this supports
our recommendations for defense counsel to offer a counter-anchor in response to plaintiffs’ requests.
Most importantly, jurors were actually more likely to render a complete defense verdict when
the defendant offered a counter-anchor, suggesting that not only do most jurors not view the
counteroffer as a concession of liability, but it may even enhance the defense’s credibility.
Unpublished Scholarly Studies
For those who remain skeptical, unpublished studies had similar results with respect to liability:
In 2006, another researcher provided mock jurors with written case scenarios with four different
defense strategies: no counter-anchor, or counter-anchors of $0, $80,000, or $200,000.
Participants were asked to determine both liability and damages in what turned out to be a
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close case (i.e., overall, 52.7% returned a verdict for the plaintiff). While the various defense
strategies had little influence on the average damage awards (likely because the damages
request was relatively low to begin with), the counter-anchors nevertheless did not influence
the percentage of jurors who found the defendant liable.3
In a more robust 2002 study using actual jurors, another researcher manipulated: (1) the
strength of the defense case and (2) the amount of the defendant’s recommended damages
(no anchor, $500, $14,000, or $21,000). This study found that counter-anchors significantly
reduced overall awards and had no effect on findings of liability when the defendant’s case
was weak or moderately strong. However, when the defense case was very strong, more jurors
found the defendant liable when the defense offered a counter-anchor than when it did not.4
The takeaway from the 2002 study is that in most cases,
providing a counter-anchor will not impede your chances of
obtaining a defense verdict and will help reduce damages in
the event of a plaintiff verdict. However, counter-anchoring
may be ill-advised when the defense case is particularly
strong. As a practical matter, it may also be problematic
with an unsophisticated jury whose members are unable to
comprehend the notion of alternative arguments.

In most cases, providing a counteranchor will not impede your chances
of obtaining a defense verdict.

A Case-by-Case Consideration
If there’s one thing we can all agree upon, it’s that there is no one-size-fits-all approach to
litigating a case, and what’s good for the goose isn’t necessarily good for the gander.
The only way to be sure that an approach is the right one for your case is to test it—either at
trial, or with jury research. We think the latter will cause fewer ulcers. In fact, IMS frequently
conducts jury research on specific cases using manipulations much like those employed by
empirical researchers. Presenting your case to mock jurors, using varied approaches to arguing
damages, is the best way to determine the most effective approach for trial.
Contact IMS to discuss your case and discover how creative jury research designs can be
used to test your trial strategies.
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